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1.
Summary

The following is a report of our estimate of damages John Doe (“Mr. Doe”) has incurred as a result of his injury on August 1, 2005. We provide a range of estimates for Mr. Doe’s awardable damages based on varying assumptions as to Mr. Doe’s longevity, employability, and duty to mitigate. The average of these figures is approximately $998,446.

2.
Procedure

Figure 1 shows the construction of our estimate of Mr. Doe’s awardable damages. The following terms appear in the chart:

Past Lost Compensation
Wages and employer-paid benefits that Mr. Doe would have earned from August 1, 2005 to the present had he not been injured.

Future Lost Compensation
Wages and employer-paid benefits that Mr. Doe could have expected to earn from the present until age 66 had he not been injured.

Lost Compensation
Past Lost Compensation plus Future Lost Compensation.

Lost Social Security
Starting at age 66, the Social Security benefits Mr. Doe could have expected to earn had he not been injured.

Lost Compensation & Social Security
Lost Compensation plus Lost Social Security.

Pre-judgment Interest
West Virginia law allows for an interest penalty to be imposed on Past Lost Compensation. The interest amount is intended, in part, to compensate Mr. Doe for the additional burden of having to wait to receive the compensation he would otherwise have earned.

Total Loss
Lost Compensation and Social Security plus Pre-judgment Interest.

Past Mitigating Compensation
Following the injury, Mr. Doe is required to use reasonable and diligent efforts to mitigate his lost wages.
 Wages and employer-paid benefits Mr. Doe receives from alternate employment count as “mitigation” and reduce his awardable damages.

Future Mitigating Compensation
Wages and employer-paid benefits Mr. Doe can expect to earn in the future given his injury. See Past Mitigating Compensation for a description of “mitigation.”

Mitigating Compensation
Past Mitigating Compensation plus Future Mitigating Compensation. See Past Mitigating Compensation for a description of “mitigation.”

Mitigating Social Security
The Social Security benefits Mr. Doe can expect to earn in the future given his injury.

Total Mitigation
Past Mitigating Compensation plus Future Mitigating Compensation plus Mitigating Social Security.

Loss Less Mitigation
Total Loss minus Total Mitigation.

First-Degree Tax Penalty
The income and benefits Mr. Doe would have earned had he not been injured would have been earned over time. But, any award Mr. Doe receives will be paid in a lump sum. The tax code treats a lump sum payment differently than it treats income and benefits earned over time. As such, receiving a lump sum imposes an effective “tax penalty” on Mr. Doe. This tax penalty is an awardable damage.

Awardable Damages
Loss Less Mitigation plus First-Degree Tax Penalty. This is our estimate of Mr. Doe’s total damages.

Higher-Degree Tax Penalties
The awarding of the First-Degree Tax Penalty as a component of damages does, itself, introduce further tax penalties (called Higher-Degree Tax Penalties). The Higher-Degree Tax Penalties are not recognized, by the law, as an awardable damage. From a factual standpoint, however, these are true damages that the plaintiff will incur.

Actual Direct Damages
Awardable Damages plus Higher-Degree Tax Penalties. As a point of fact, Actual Direct Damages represents the true value of the (directly measurable) damages Mr. Doe has and can be expected to incur as a result of his injury. Because of the inclusion of Higher-Degree Tax Penalties, this figure is not considered, as a matter of law, awardable.

Figure 1. Estimation of Awardable Damages (Figures are LPE and Present Value adjusted)
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3.
Facts and Assumptions

Our analysis employs the following facts and assumptions. Some facts and assumptions are employed throughout. Others are alternately employed and relaxed at different points in the analysis. At each point, we state which assumptions we employ. For exposition, we list all of the assumptions employed at any point here as a group.

General Facts and Assumptions

1. Mr. Doe was born on March 10, 1969.

2. Mr. Doe was injured on August 1, 2005.

3. Due to his injuries, Mr. Doe was terminated on February 21, 2006.

4. Mr. Doe’s life expectancy at each year of his life is the same as that of average white American males.

5. In calculating the present value of future lost compensation and future mitigating compensation (“front pay”), we use the average of two measures: a “low” discount rate of 5% (the historical average for 1-month certificates of deposit), and a “high” discount rate of 7.5% (the historical average for Aaa-rated corporate bonds).
 Note that, assuming both an inflation rate of 2.9% and an average interest rate of 6.3% results in an effective average pre-tax discount rate of 3.4% that takes into account both inflation and a conservative return on investment. This is more conservative than the 1% to 3% that the Fifth Circuit court regards as acceptable.

6. In calculating the present value of past lost compensation and past mitigating compensation (“back pay”), we use a pre-judgment interest rate of 10%.
 Interest is calculated from the date of injury.

7. While employed by ABC Corporation, Mr. Doe earned wage incomes in the amounts of $27,753 in 1999, $29,732 in 2001, $30,906 in 2002, $35,759 in 2003, $35,310 in 2004, $42,682 in 2005, and $5,978 in 2006.

Fact and Assumptions Involving Lost Compensation

8. Had he not been injured, Mr. Doe would have remained employed subject to average probabilities of participation in the work force, and employment.

9. At the time of his injury, Mr. Doe was earning an annual income of $42,123.

10. At the time of his injury, Mr. Doe was receiving employer-paid retirement contributions equal to 2% of his gross wages.

11. At the time of his injury, Mr. Doe was receiving employer-paid insurance benefits equal to 8.2% of his gross wages.

12. Had he not been injured, Mr. Doe’s gross wages and employer-paid benefits would have increased 5% annually.
 Note that this projection is conservative as Mr. Doe’s historical average wage increase over the period 2001 through 2006 is 7%.

13. Mr. Doe would have continued to work until age 66.

14. Mr. Doe would have received Social Security benefits as estimated by the Social Security Administration based on the wages he would have earned had he not been injured.

Facts and Assumptions Involving Mitigating Compensation

15. Since his termination, Mr. Doe has earned no wage income.

16. Based on the vocation expert’s report, we assume that Mr. Doe is and will remain unemployable.
 We note that the vocational expert reports that Mr. Doe could be employable following extensive training (including earning an Associates and a Baccalaureate degree). We do not consider this option as the amount of required training is extraordinary and, very likely, beyond the bounds of the plaintiff’s required effort to mitigate.

17. We assume that Mr. Doe will receive Social Security benefits as estimated by the Social Security Administration based on the wages he earned prior to his termination.

Facts and Assumptions Involving Recovery

18. Mr. Doe will be required to pay taxes on the entirety of his recovery including the portion that he will pay in attorneys’ fees.
 Some, though not all, attorney fees are tax deductible. Therefore, Mr. Doe may end up paying income tax on a portion of the recovery that he will not receive.

19. Mr. Doe will be responsible for paying both the employer’s and the employee’s halves of Social Security and Medicare taxes on his recovery.

20. All present value calculations are made as of June 30, 2006. Per-diem adjustments equal 0.03% of the awardable damages.

4.
Sources of Loss and Mitigation

In performing our estimation, we account for five sources of loss and mitigation:

1. Income,

2. Employer-paid benefits,

3. Social Security retirement benefits,

4. Pre-judgment interest,

5. Differential tax treatment.

Lost and Mitigating Income and Employer-Paid Benefits 

Compensation is the combination of income and employer-paid benefits. Had he not been injured, we assume that Mr. Doe would have earned compensation as described in section 3, items 8 through 14. Given that he was injured, we assume that Mr. Doe will earn compensation as described in section 3, items 15 through 17. These assumptions imply the projected compensations shown in Table 1. 

Lost and Mitigating Social Security Retirement Benefits

Because Social Security benefits are based on a worker’s earnings history, when a worker suffers a injury that reduces the worker’s earnings, the worker’s anticipated Social Security benefits also decline. Thus, when Mr. Doe was injured, he not only lost the income he would have earned from working, but he also lost the Social Security retirement benefits that he would have received as a result of the earnings history that he would have developed. Based on our estimates of what Mr. Doe would have earned had he not been injured, the Social Security Administration estimates that Mr. Doe would have received retirement benefits of $4,057 per month starting at age 66.
 Based on our estimates of what he will earn given that he was injured, the Social Security Administration estimates that Mr. Doe will receive retirement benefits of $1,662 per month starting at age 66.
 These estimates are shown in Table 2.
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Table 1. Lost and Mitigating Compensations
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2007

38

$48,833

$0

$48,833

$87,542

2008

39

$52,743

$0

$52,743
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2009

40

$53,990

$0

$53,990
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41

$56,773

$0

$56,773
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$59,702

$0

$59,702

$310,750

2012

43

$62,786

$0

$62,786
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44

$66,033

$0

$66,033

$439,569

2014

45

$69,451

$0

$69,451
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$73,050

$0
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$0

$76,840
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$0
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$85,034
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$94,125

$1,008,360

2021

52

$99,038

$0

$99,038
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$42,152
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$3,078,930

2038

69
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$43,374
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$3,100,112

2039
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$65,702

$44,633

$21,069

$3,121,181

2040

71

$66,859

$45,928

$20,931

$3,142,112

2041

72

$68,027

$47,260

$20,766

$3,162,878

2042

73

$69,204

$48,632

$20,572

$3,183,450

2043

74

$70,389

$50,043

$20,346

$3,203,797

2044

75

$71,579

$51,495

$20,085

$3,223,881

2045

76

$72,773

$52,989

$19,785

$3,243,666

2046
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$73,968

$54,526
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$3,263,109
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$19,053

$3,282,162
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$76,349
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$18,613

$3,300,775
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$77,529

$59,411

$18,118

$3,318,893

2050
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$78,697

$61,135

$17,562

$3,336,455

2051

82

$79,848

$62,908

$16,939

$3,353,395

2052

83

$80,978

$64,734

$16,244

$3,369,639

2053

84

$82,082

$66,612

$15,470

$3,385,109

2054

85

$20,617

$16,893

$3,724

$3,388,833

Total Loss less Total Mitigation

Total Loss

Total Mitigation

Year Ending

Age


Table 2. Lost and Mitigating Social Security Benefits

Pre-judgment Interest

West Virginia law allows for pre-judgment interest to be included as an awardable damage. Pre-judgment interest is interest levied on past losses, in part, to compensate the plaintiff for waiting to receive compensation that he should have earned in the past.  Our estimate of pre-judgment interest is calculated as follows:

Lost compensation from 8/17/05 through 12/31/05
$0

Lost compensation from 1/1/06 through 6/30/06
$15,478

Interest accrued at 10% per annum from 8/17/05 through 6/30/06
$1,397

Total Loss less Total Mitigation

Subtracting Mr. Doe’s mitigation from his lost compensation and Social Security benefits, and then adding in pre-judgment interest yields Total Loss Less Total Mitigation. In Table 4, these figures are shown for each year and cumulatively, up to age 85.
 Pre-judgment interest is included in the total loss for 2006.
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$1,107,060
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$353,341
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$1,299,022

$388,308
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$1,308,105
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2038
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$910,714

$1,317,150

$406,435

2039

$3,121,181

$910,714

$1,326,145

$415,431

2040

$3,142,112

$910,714

$1,335,082

$424,367

2041

$3,162,878

$910,714

$1,343,948

$433,234

2042

$3,183,450

$910,714

$1,352,732

$442,017

2043

$3,203,797

$910,714

$1,361,419

$450,705

2044

$3,223,881

$910,714

$1,369,994

$459,280

2045

$3,243,666

$910,714

$1,378,442

$467,727

2046

$3,263,109

$910,714

$1,386,743

$476,028

2047
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$910,714

$1,394,878

$484,164

2048

$3,300,775

$910,714

$1,402,825

$492,111

2049

$3,318,893

$910,714

$1,410,561

$499,847

2050

$3,336,455

$910,714

$1,418,059

$507,345

2051

$3,353,395

$910,714

$1,425,292

$514,577

2052

$3,369,639

$910,714

$1,432,227

$521,513

2053

$3,385,109

$910,714

$1,438,833

$528,118

2054

$3,388,833

$910,714

$1,440,423

$529,708

First-Degree Tax 

Penalty

Year Ending

Total Loss less Total Mitigation 

(cumulative)

Taxes Due on 

Difference 

(cumulative)

Taxes Due on 

Lump Sum 

Recovery

Table 4. Total Loss Less Total Mitigation

Differential Tax Treatment

Receiving a lump sum recovery causes Mr. Doe to be subject to higher taxes than he would have incurred had he received wages and benefits over time. The difference in tax treatment results in the imposition of an effective tax penalty. Due to the different tax treatment, Mr. Doe will have to pay more taxes on the recovery than he would have paid on his income had he been employed.
 The resultant tax penalty represents an additional loss to Mr. Doe resulting from his injury.
 The tax penalty is due to two factors:

1. With a lump-sum recovery, Mr. Doe is pushed into higher tax brackets than would have applied had he received wages over time. The result is that Mr. Doe will have to pay more taxes on some of the recovery than he would have had to pay had he received the wages over time. For example, prior to his injury, Mr. Doe was paying income tax equal to approximately 15% of his gross income. However, if Mr. Doe receives a lump-sum recovery, he can expect to pay approximately 40% of his recovery in federal and state income taxes.

2. Part of the lump-sum recovery is meant to compensate for lost employer-paid benefits and lost Social Security benefits. While the lump-sum recovery is taxed, these benefits would not have been taxed. As a result, Mr. Doe will incur additional tax liabilities that he would not have incurred had he received the lost benefits instead of monetary compensation for the lost benefits.

In Table 5, we show our estimate of the taxes Mr. Doe could have expected to pay, had he not been injured (less the taxes he can expect to pay on his mitigating income), and the taxes he can expect to pay on recoveries of various sizes. We assume that Mr. Doe will not owe taxes on Social Security retirement benefits. The second column of Table 5 shows the cumulative loss (less mitigation) Mr. Doe will have incurred by the end of the indicated year. The third column of Table 5 shows the additional tax Mr. Doe would have paid had he not been injured. The fourth column shows the tax due on a lump sum award equal to Total Loss Less Total Mitigation. The difference between the additional tax that Mr. Doe should have paid had he not been injured and the tax he will pay on a lump sum recovery is shown in the last column of Table 5. These figures are the first-degree tax penalties associated with recoveries of various sizes.
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$31,064
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$30,434
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54

$29,793
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$29,136

$9,292
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$22,385

$7,188
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57

$20,616

$6,660
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$20,108

$6,531

2028

59

$19,589

$6,393

2029

60

$19,066

$6,249

2030
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$18,538

$6,098

2031

62

$18,007

$5,941

2032

63

$17,471
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$16,936

$5,831
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66
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67
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$0

2037

68

$2,188
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2038

69

$1,994

$0

2039

70

$1,814

$0
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2041
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$1,490

$0
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73
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2043
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$1,214

$0

2044
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$1,091

$0
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$0
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$844

$0
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$694
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$542
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2049
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$402
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$281
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2051

82

$194
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2052

83

$133
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2053

84

$90

$0

2054

85

$18

$0

Total Loss less Total Mitigation

$879,142

Total Taxes Due on Earnings Over Time

$231,457

Tax on Lump Sum Award of $879,142

$350,760

First-Degree Tax Penalty

$119,303

Awardable Damages (present value, LPE adjusted)

$998,446

Taxes Due on Difference (present 

value, LPE adjusted)

Total Loss less Total Mitigation (annual, 

present value, LPE adjusted)

Age

Year Ending

Table 5. First-Degree Tax Penalty for Losses Extending Out to Various Years

5.
Present Value Adjustments

Present value adjustments are necessary because a dollar loss incurred in one year is not directly comparable to a dollar loss incurred in a different year. The further into the past a loss is incurred, the more time the injured party would have had to earn a return on the lost dollars. For example, assuming an interest rate of 4%, a person who incurs a $100 loss in 1950 has, by the year 2000, also lost $610 in interest – interest that the person could have earned if the person had not lost the $100 in 1950. Therefore, to compensate the person in the year 2000 for a $100 loss that occurred in 1950, one must award the person $710. Similarly, if someone is expected to incur a loss of $100 in 2050, that person need only receive compensation of $14 in 2000. At 4% per year, the person will earn a total of $86 in interest over the 50 years. By 2050, the person will have received a total of $100 in compensation – the $14 awarded in 2000 plus the $86 interest earned over the intervening 50 years. We say that $710 is the present value of a $100 loss in 1950, and $14 is the present value of a $100 loss in 2050. When calculating present values, we refer to the 4% interest rate as the “discount rate” because this is the rate that discounts future values into present values.

Consistent with the Fifth Circuit Court’s opinion, we apply a 6.3% discount rate to future lost compensation.
 Applying this discount rate, we can compute the value, in today’s dollars, of Mr. Doe’s awardable damages over time. The present values of Mr. Doe’s awardable damages are shown in Table 6. For example, according to Table 6, by 2012, Mr. Doe would have incurred total awardable damages of $447,080. This amount is the equivalent, in today’s dollars, of $381,038.
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Year Ending

Total Loss less Total Mitigation 

(cumulative)

First Degree Tax 

Penalty

Age

Table 6. Cumulative Awardable Damages in Present Value Terms
6.
Longevity and Employment

The preceding analysis shows a range of awardable damages assuming that Mr. Doe is alive and employed at each future year. We can estimate Mr. Doe’s expected awardable damages by employing assumptions as to Mr. Doe’s longevity and employment. Assuming Mr. Doe is alive at a given future date, to be employed he would have to first be a labor force participant. A participant in the labor force is one who desires full-time employment (regardless of whether or not he is currently employed). Non-participants include (for example) students, homemakers, the infirmed, the retired, and the incarcerated. Assuming Mr. Doe is alive and a labor force participant, there remains a probability that, due to economic events, he might have found himself unemployed. Thus, the probability of Mr. Doe actually receiving compensation in a future year depends on the probabilities of his being (1) alive, (2) a labor-force participant, and (3) employed.

We use national averages for the probabilities of mortality and employment across various ages. We construct an LPE adjustment factor by multiplying the probability of life, the probability of employment, and the probability of non-participation. Finally, we obtain estimates of Mr. Doe’s expected losses by multiplying the present values of the Awardable Damages in Table 6 by the LPE adjustment factor. These results are detailed in Table 7.

Notice that Table 7 does not show cumulative figures for each year (as appears in previous tables). The point of employing the LPE adjustment is to reduce the list of possible cumulative figures to a single figure that represents the expectation over all the years. Table 7 shows that our estimate of Mr. Doe’s Awardable Damages, in present value terms and after adjusting for the likelihood of longevity and employment, is $998,446.

7.
Actual Damages vs. Awardable Damages

According to Table 7, we estimate Mr. Doe’s Total Loss less Total Mitigation to be $879,142 in present value, LPE adjusted terms.
 Had he not been injured, Mr. Doe could have expected to pay $231,457 in taxes (in present value, LPE adjusted terms) over the course of his career.
 However, if Mr. Doe receives $879,142 as a lump sum recovery, he will owe $350,760 tax on the recovery. Thus, by receiving a recovery of $879,142, Mr. Doe will owe $119,303 more in taxes than he would have owed had he not been injured.
 The difference of $56,176 is the first-degree tax penalty and is an awardable damage. But, by including an additional $119,303 in Mr. Doe’s recovery, the tax Mr. Doe owes on the recovery increases from $350,760 to $399,329. This increase of $48,569 is the second-degree tax penalty.
 Similarly, compensating Mr. Doe for the $48,569 second-degree tax penalty again increases the tax he owes by an additional $19,733 – this amount is the third-degree tax penalty.

While second- (and higher-) degree tax penalties are not considered awardable damages, as a point of fact, we note that Mr. Doe would have to receive $1,080,365, on which he would pay taxes of $432,679 in order to attain an after-tax recovery equal to his after-tax lost compensation less after-tax mitigation. Thus, we estimate that Mr. Doe’s true (direct) damages are $1,080,365.

8.
Summary

Using average longevity and average employment figures, we estimate that Mr. Doe’s awardable damages total $998,446. However, if we assume 100% likelihood of employment up to a given age (or retirement at age 66, whichever comes first) and 100% certainty of longevity, our estimates for awardable damages are as shown in Table 8. For example, if we assume Mr. Doe will definitely live to age 60 and will always be employed up to his death at age 60, our estimate of his awardable damages is $1,260,493.
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$998,446


Table 8.
Cumulative Awardable Damages Assuming 100% Likelihood of Employment and 100% Likelihood of Longevity (present value)
� EMBED Equation.3  ���















































































































































Higher-Degree Tax Penalties ($81,919)





Past Lost Compensation ($15,478)





Future Lost Compensation ($851,500)





Indirect Damages (unknown)





Direct Damages ($1,080,365)





Total Damages (greater than $1,080,365)





Not Provided by Law





Provided by Law





Projected Figures





Historical Figures





Total Loss less Total Mitigation ($879,142)





Total Mitigation ($49,570)





Mitigating Compensation ($0)





Lost Compensation & Social Security ($927,315)





Lost Compensation ($866,978)





Awardable Damages ($998,446)





First-Degree Tax Penalty ($119,303)





Past Mitigating Compensation ($0)





Future Mitigating Compensation ($0)





Mitigating Social Security ($49,570)





Total Loss ($928,712)





Lost Social Security ($60,337)





Pre-judgment Interest ($1,397)








� Awardable damages are damages that are awardable in a court of law under legal rules applicable to calculation of damages in wrongful discharge cases.. There is a broad range of financial consequences involved in losing a job that may fall outside of awardable damages, but this report, in calculating Mr. Doe’s financial losses, focuses on awardable losses.


� West Virginia Code 56-6-31 states that “special damages” accrue pre-judgment interest at the rate of 10% per year “from the date the right to bring the [claim] shall have accrued.” Cf. Rodriguez v. Consolidation Coal Company, 206 W. Va. 317, 524 S.E.2d 672, 685 (1999).


� Cf. Mason County Board of Education v. State Superintendent of Schools, 170 W. Va. at 634-5, 295 S.E.2d at 722 (1982).


� Cf. Flannery v. United States, 171 W. Va. 27, 34, 297 S.E.2d 433, 440 (1982); Gelof v. Papineau, 829 F.2d 452, 455-56 (3d Cir. 1987); and Sears v. Acheson, Topeka & Kansas City Ry Co., 749 F.2d 1451, 1456 (10th Cir. 1984).


� Mr. Doe has also suffered “indirect” damages such as (1) reduced of self-esteem, which reduces his ability to secure employment, which in turn, further reduces his self-esteem, (2) increased stress, which decreases his health and increases his medical expenses which, in turn, further increases his stress, (3) reduced ability to plan for the future because of uncertain income, etc. It is not our intent to attempt to measure these indirect damages, but merely to point out that the damage estimate we construct includes only those sources of damage that are readily measured.


� Statistical Abstract of the United States, Bureau of the Census, 2000, Table 118.


� Federal Reserve Bank of St. Louis. 


� Cf. Culver v. Slater et al., 722 F. 2d 114 (5th Cir. 1983). 


� West Virginia Code 56-6-31 states that “special damages” accrue pre-judgment interest at the rate of 10% per year “from the date the right to bring the [claim] shall have accrued.”


� Cf. Rodriguez v. Consolidation Coal Company, 206 W. Va. 317, 524 S.E.2d 672, 685 (1999). Prejudgment interest is calculated “from the date the cause of action accrued,” which, in this case, is when the plaintiff was injured.


� These figures come from Mr. Doe’s W-2’s for the indicated years. We were not provided with a W-2 for 2000. The 2006 figure comes from Mr. Doe’s earnings statement dated 3/2/06 and represents his earnings from 1/1/06 through 2/21/06.


� Cf. Statistical Abstract of the United States, Bureau of the Census, 2000, Table 701.


� For the 7 weeks, 2 days of 2006, Mr. Doe earned wages of $5,978. This is the equivalent of $42,123 annually, where $42,123 = [($5,978) / 7.4] (52.143).


� According to his 401(K) statement for the period 10/1/05 through 12/31/05, Mr. Doe received employer-paid contributions of $200. This is equivalent to $800 on an annual basis, or $800/$42,682 = 0.019 of his gross wages.


� We have no information as to the value of Mr. Doe’s insurance benefits. Our assumption of 8.2% is commensurate with the national average for employer-paid benefits, cf. Statistical Abstract of the United States, Bureau of the Census, 2000, Table 701.


� This is the average annual growth in hourly wages over the period 1964 through 2001, cf. www.economy.com, “Income and Earnings.”


� Cf. www.ssa.gov/retire2/AnypiaApplet.htm.


� Cf., Report of Employment Potential, Cathy S. Gross, MS, CRC, LPC, QRP, CLCP, dated 5/4/06. Page 16 of the report states, “…post-injury, Mr. Doe has direct and good transferable skills to NO occupations in his personal labor market. This reflects a post-injury earnings potential of $0.00.” (emphasis in the original)


� Cf. www.ssa.gov/retire2/AnypiaApplet.htm.


� Cf. IRS v. Schleier, 515 U.S. 323 (1995).


� Cf. Young v. IRS, 240 F. 3d 369, 376-377 (4th Cir. 2001).


� Cf. www.ssa.gov/retire2/AnypiaApplet.html. This estimate is based on the following earnings assumptions: $27,753 (1999), $28,743 (2000), $29,732 (2001), $30,906 (2002), $35,759 (2003), $35,310 (2004), $42,682 (2005), $42,123 (2006), and $44,229 (2007). The 2000 figure is the average of the 1999 and 2001 figures. The 2007 figure is 5% greater than the 2006 figure. The 1998 figure is based on the vocational expert’s statement that Mr. Doe was earning $7 per hour in 1999 (page 3).


� Cf. www.ssa.gov/retire2/AnypiaApplet.html. This estimate is based on the following earnings assumptions: $14,000 (1998), $27,753 (1999), $28,743 (2000), $29,732 (2001), $30,906 (2002), $35,759 (2003), $35,310 (2004), $42,682 (2005), $5,978 (2006), and $0 (2007). The 2000 figure is the average of the 1999 and 2001 figures. The 1998 figure is based on the vocational expert’s statement that Mr. Doe was earning $7 per hour in 1999 (page 3).


� The third and fourth columns of Table 4 come from Tables 1 and 2.


� Cf. Flannery v. United States, 171 W. Va. 27, 34, 297 S.E.2d 433, 440 (1982). 


� Cf. Gelof v. Papineau, 829 F.2d 452, 455-56 (3d Cir. 1987); Sears v. Acheson, Topeka & Kansas City Ry Co., 749 F.2d 1451, 1456 (10th Cir. 1984).


� Cf. Culver v. Slater et al., 722 F. 2d 114 (5th Cir. 1983). We calculate two present values using the historical average of one-month CD rates (5%) and using the historical average of AAA corporate bonds (7.5%).  We then average the two present values. What results is a “portfolio based” present value of 6.25%.


� This figure is the sum of the third column in Table 7.


� This figure is the sum of the fourth column in Table 7.


� $119,303 = $350,760 - $231,457.


� $48,569 = $399,329 - $350,760.


� Mr. Doe has also suffered “indirect” damages such as (1) reduced of self-esteem, which reduces his ability to secure employment, which in turn, further reduces his self-esteem, (2) increased stress, which decreases his health and increases his medical expenses which, in turn, further increases his stress, (3) reduced ability to plan for the future because of uncertain income, etc. It is not our intent to attempt to measure these indirect damages, but merely to point out that the damage estimate we construct includes only those sources of damage that are readily measured.
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